Members Briefing Note

Regional Spatial Strategy (RSS) Status

The Secretary of State wrote to Local Planning Authorities and to the Planning Inspectorate on 27 May 2010 informing them of the Government’s intention to abolish Regional Strategies in the Localism Bill and that he expected them to have regard to this as a material consideration in planning decisions. He then wrote again in July 2010 to advise that RSS had been revoked.

The judgement in the recent case brought by Cala Homes in the High Court, considered that the powers set out in section 79 [6] of the Local Democracy, Economic Development and Construction Act 2009 could not be used by the Secretary of State to revoke all Regional Strategies in their entirety. 
This judgement supports the two grounds of challenge advanced by Cala Homes – that the Secretary of State acted outside his statutory powers in circumventing the need for parliamentary scrutiny of such a fundamental change to the planning regime; and that the environmental effects of removing regional strategies have to be considered in line with European Law. The effect of this decision is to re-establish Regional Strategies as part of the Development Plan. 

However, the Government’s Chief Planning Officer issued a letter on 10 November 2010 which confirms that the primary legislation expected in the form of the Localism Bill will begin its passage through Parliament before Christmas 2010, and will if passed, return decision-making powers in housing and planning to local authorities. The letter specified that as it stands RSS remains part of the Development Plan for the District, but the weight afforded to it in the case of individual planning applications (and by Inspectors in the case of appeals), will need to be judged against the advice issued by Government and its Chief Planner. 
Following the publication of the Chief Planner’s letter, Cala Homes issued a second claim seeking a declaration from the Court that the Government’s stated intention to revoke Regional Strategies is not a material consideration for the purposes of making planning decisions. The claim has now been expedited with the effect that both the Government’s Statement and the letter is stayed until further notice. 

Therefore pending a full legal hearing into the lawfulness of the Secretary of State’s statement and the Chief Planner’s advice set out in the letter dated 10th November, it is clear that decision makers should have regard to Regional Strategies as part of the Statutory Development Plan.
Advice issued by The Planning Inspectorate for use by its Inspectors on the impact of the Cala Homes Litigation, clarifies that until any further announcement is made and/or legislation to formally repeal or revoke Regional Strategies is implemented, the Cala Decision means that Regional Strategies form part of the Development Plan on an ongoing basis. 

With respect to the influence of RSS upon the content of the emerging South Worcestershire Development Plan, the South Worcestershire Authorities acknowledge that following the Cala Homes decision, the WMRSS currently forms part of the Development Plan covering the three districts. However, given the Government’s intended abolition of RSS there is no real prospect of the Secretary of State publishing proposed changes to the emerging WMRSS following the publication of the Panel Report and therefore no prospect of the emerging WMRSS Phase II review reaching formal adoption.
It is therefore unlikely that the WMRSS will represent a significant and ongoing policy influence on the development of the South Worcestershire Development Plan.

Please note that the situation regarding the status of RSS is currently very fluid and your Officers will continue to provide further information as and when it becomes available. 
If you have any questions about the advice contained in this briefing note please do not hesitate to contact either Rebecca Mayman – Local Development Framework Manager email rebecca.mayman@malvernhills.gov.uk or Duncan Rudge – Development Control Manager email duncan.rudge@malvernhills.gov.uk 
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