RE: LAND AT BERROW GREEN ROAD, MARTLEY
OPENING SUBMISSION OF THE APPELLANT 

INTRODUCTION
1. The context for this appeal is the national imperative to boost significantly the supply of housing (NPPF 60). There has been a longstanding recognition from Government that the planning system has simply failed to deliver sufficient homes for a protracted period of time and this can no longer be tolerated.
 The housing crisis, exacerbated by inflation, repeated rises in interest rates and the cost of living (a daily news story), has been succinctly expressed by Rt Hon Angela Rayner MP (SoS HCLG and Deputy PM):

“We are in the middle of the most acute housing crisis in living memory. Home ownership is out of reach for too many; the shortage of houses drives high rents; and too many are left without access to a safe and secure home.”

2. This is a national imperative which has a clear local expression.
 This LPA claims a mere 3.47 years supply (and the Appellant has not tested it further). The LPA has failed to meet even the (reduced) minimum requirement of national policy (to deliver a 4 year supply) against a minimum LHN requirement. Considered properly, the HLS position is dire. Further, there will be a very significant housing shortfall of 1,216 homes at the end of the Plan period (2030). The evidence demonstrates that the LPA’s strategic allocations and spatial strategy have failed and will fail to 2030.
3. The need for Affordable Housing (AH) is equally acute. The SHMA (2021 update) identifies that there is a need for 331 AH/pa (2021/22 to 2030/31), when there has been delivery of just 110 AH/pa (2006 to 2023).  1,026 households are unable to afford to rent or buy and have been placed on the Housing Register (2024). 285 have specified Martley Parish as their preferred location (2024). Further, the median/lower quartile ratio of house prices to workplace-based incomes is over 9.9/9.2. This is 20% higher than national averages. It is clear that even modest housing has become unaffordable in this area for vast swathes of the local population. 
4. In that context, Malvern Hills DC (MHDC) are significantly dependent on greenfield sites, outside the settlement boundaries of sustainable settlements, to meet their urgent need for more market and affordable housing (both now and in the next Plan period).  This is a proposal which delivers the significant benefits of more market and affordable homes, with substantial economic benefits, on an accessible site immediately adjacent to a sustainable settlement (Martley). 
THE APPEAL PROPOSAL
5. This appeal concerns an outline application for up to 55 homes (of which 40% will be affordable). There will be 33 market homes and 22 affordable homes. The affordable housing will include a mix of social rented (69%), first homes (25%) and shared ownership homes (6%). The application also provides for public open space, including an area for play, landscaping (40% GI), sustainable urban drainage system and 10% BNG, with vehicular access off the B4197 (Berrow Green Road) (see further s.3 Planning Statement (CD 1.41)). All matters are reserved except for means of access.
 
6. The proposal does not comprise EIA development. The plans for determination are agreed (s.2.1 SOCG). The Appellant has provided mastplerplans which show one way in which the scheme could be acceptably brought forward. However, such plans are not for determination. They are illustrative (s.2.2 SoCG). 
7. At the time of the determination, there were no outstanding requests for further information and no technical issues which could not be addressed by conditions and/or a s.106 planning obligation. Nonetheless, the application was refused for 5 reasons:

(i) Impact to the character and appearance of the area, including the heritage impact to the Grade II Listed Longstone Cottage;

(ii) Loss of BMV agrictural land;

(iii) Failure to demonstrate a safe access;

(iv) Failure to address local flood issues;

(v) Failure to provide a s.106 addressing contributions for highways, education, community infrastructure and health.

8. However, since the determination, progress has been made with the LPA to narrow the scope of disagreement:

· RFR 2 (BMV land) - the Council has been provided with an Agricultural Land Assessment (CD 1.39). The assessment demonstrates that the quantum of BMV land is less than 2ha. Accordingly, it is agreed that the proposal complies with Policy SWDP 13(H). The LPA do not seek to defend RFR 2 (CD 4.4 at 7.3). 

· RFR 3 (Highways) - WCC (the LHA) initially recommended deferral of the application, whilst waiting further information on a slight discrepancy on the plans (CD 2.17).  On 21st March 2024, prior to determination, the LHA were provided with 3 updated plans (CD 1.3, CD 1.4 and CD 1.13), which resolved the discrepancy, and an updated Travel Plan (CD 1.38).
 The LPA acknowledged the information in their consultation response which offered no objection (CD 2.16). The consultation response was received by the LPA on the same day as the RFR, which did not address the LHA's latest position. The HSoCG (CD 4.5) agrees that the proposed access is safe and suitable to serve the development (2.12 et seq). Accordingly, the LPA does not defend RFR 3 (CD 4.2).  
· RFR 4 (Drainage) - the delegated report (CD 2.1) notes that the LLFA had issued a holding objection (dated 6th February 2024), claiming insufficient details had been submitted on the proposed surface water drainage strategy. Following receipt of their response, the Appellant has worked closely with the LLFA to resolve their concerns, including additional surveys.
 A SoCG on flooding/drainage has been agreed (CD 4.6). All drainage comments have been resolved and there is no objection from the LLFA or LPA. Accordingly, the LPA does not defend RFR 4 (CD 4.2).
· RFR 5 (Section 106 Contributions) - the Appellant has prepared a s.106 planning obligation which addresses RFR 5. It addresses all of the required Heads of Terms (see CAF at 2.1.23). Agreement has been now been reached on the contested contributions (health and education). Accordingly, the s.106 is agreed and there is no basis for RFR 5.  
9. It follows that only RFR 1 remains in issue.
MAIN ISSUES
10. The Main Issues reflect the RFR 1 (see CMC Note at CD 4.3):
(i) Whether the proposal would be in a suitable location for housing with regard to local and national policies for housing;

(ii) The effect of the proposal on the character and appearance of the site and surrounding area and the setting of the Grade II Listed Building (Longstone Cottage);

(iii) Whether (on balance) the proposal comprises sustainable development.

THE STATUTORY TEST
11. This appeal falls to be determined in accordance with the Development Plan (DP), unless material considerations indicate otherwise (s.38(6) P&CPA 2004).  So far as relevant, the development plan comprises:
· The South Worcestershire Development Plan (SWDP), adopted in February 2016 (CD 3.1); and
· The Martley, Knightwick and Doddenham Neighbourhood Plan (MKD NDP), adopted in January 2018 (CD 3.2).  
12. The Development Plans are more than 5 years old. The strategic policies have not been reviewed and found not to require updating. Accordingly, the Standard Method is agreed to form the basis for the calculation of 4/5YHLS (NPPF (77) and Fn 42). 
13. Art 35(1) DMPO 2015 requires the RFR to be full. The LPA's witnesses cannot (and do not) seek to expand the resolved position of the LPA. The LPA alleges conflict in RFR 1 with (CD 2.2): 
· SWDP 2, SWDP 5, SWDP 6, SWDP 21, SWDP 24, SWDP 25 South Worcestershire Development Plan (2016);
· MKD 1, MKD 3, MKD 4 and MKD 6 of the NDP (2018).
HOUSING LAND SUPPLY ASSESSMENT
(i)
5 Year Housing Land Supply Assessment (5YHLSA)

14. The social role of sustainable development includes a requirement to boost significantly the supply of housing (NPPF 60). This requires LPA’s to provide (as a minimum) for the objectively assessed needs (OAN) for market and affordable housing and to plan to meet them (NPPF 11(b), 23 and 35(a)). 

15. The requirement for the LPA to demonstrate a 4YHLS is the very minimum requirement of national policy (NPPF 77), set against a minimum housing requirement (NPPF 60).
16. In that context, the Appellant submits:

· The relevant 5 year period is 1/4/23 to 31/3/28;
· It is agreed that the 4 year requirement should be calculated using the standard methodology (386 d/pa) because the housing requirement (Policy SWDP 3C) is more than 5 years old and has not been reviewed (supra);
· The deliverable supply is 1,339 dwellings;

· This is a supply of just 3.47 years;

· That is a shortfall of 205 dwellings (4 year supply) or 591 dwellings (5 year supply). 

· On the basis of the submitted evidence, it is agreed that the LPA does not have the minimum requirement of a 4YHLS;
· There is a serious and significant shortfall of  homes against the minimum requirement of national policy, which needs to be remedied urgently. 
17. It follows inter alia that: (i) the most important policies are out of date; (ii) the tilted balance is engaged; and (iii) significant weight should attach to the need to deliver more housing now.
(ii)
Need for Housing In the Plan Period
18. Between 2006 and 2030, Policy SWDP 3C plans for (a) 5,650 homes in Malvern Hills (excluding the Wider Worcester Area (WWA)); and (b) 4,450 in the Wider Worcester Area (Malvern Hills) (WWA(MH)). That is a total of 10,100 in MHDC (2006 to 2030). 

19. There is a current shortfall of 122 homes against the housing requirement in MHDC. This is explained by a significant failure to deliver enough homes in the WWA (MH), where there is a shortfall of 1,533 homes.
 More homes have been delivered in MH (excluding WWA). However, this is due to the consent of a large number of windfall sites, many of which were on greenfield sites outside settlement boundaries. Between 2006 and 2023, there were 745 completions (net) on windfall sites outside settlement boundaries in MHDC.

20. 5,857 homes have been completed in MHDC (a shortfall of 122 against the Plan requirement). There are 3,027 completions predicted between 2023 and 2030. Accordingly, 8,884 dwellings will be completed by the end of the Plan period. Even with a significant number of completions on greenfield sites outside settlement boundaries, there will be a significant shortfall of 1,216 homes by the end of the Plan period.
 

21. Consequently, there has also been (i) a failure to meet the up to date minimum requirements of affordable housing; and (ii) a chronic problem with the affordability of homes in this area (with homes 9 x income).

22. There has, therefore, been a failure of the spatial strategy to deliver: either (a) a 4 YHLS; or (b) the requirement of an out of date development plan, which is not consistent with the standard methodology. It follows that, on any sensible view, there needs to be a step change in the delivery of housing now to address (i) the absence of a 4 YHLS; and (ii) a failure to meet the housing requirement by the end of the Plan period. Realistically, such deficits need to be met by greenfield sites, on accessible sites outside the settlement boundaries of sustainable settlements i.e. sites such as the Appeal site. 
23. It is in this context that the Development Plan policies can be considered.

THE DEVELOPMENT PLAN
24. Policy SWDP 3C sets out a housing requirement for 28,400 homes between 2006 and 2030. The definition of Policy Sub-Areas is central to the Plan's development strategy to meet the housing requirement. An important factor in the 3 Council's decision to prepare a joint SWDP was that Worcester City's built up area is tightly constrained. There was insufficient space in the City's administrative area to meet all of its objectively assessed needs for development, especially housing. Accordingly, SWDP 3 allocated a substantial share of Worcester's housing need to urban extensions outside and abutting the City's administrative boundary in MHDC and Wychavon DC. The Wider Worcester Sub-Area comprises Worcester City and the proposed urban extensions around it: (a) WWA (Worcester City); (b) WWA (Malvern Hills); and (iii) WWA (Wychavon).   
25. The Malvern Hills Sub-Area was also considered to have a limited ability to accommodate new development (at that time). Accordingly, the Plan manually redistributes housing need from Worcester City and Malvern Hills into 2 WWA Sub-Areas: (a) one in Malvern Hills (WWA MH); and (ii) one in Wychavon (WWA W). 

26. The Plan sought to meet the housing requirement in Policy SWDP 3C through inter alia allocating 3,102 dwellings, in accordance with the following spatial strategy (which reflected the settlement hierarchy):

· Towns - 1,595 (51%);

· Other Towns - 300 (10%); and

· Category 1, 2 and 3 Villages - 1,207 (39%).

27. The settlement boundaries were drawn on the basis of the housing requirement and the spatial strategy to meet it. They were drawn tightly around the existing settlements and the proposed allocations in the WWA.  The purpose of the settlement boundaries is two-fold: (i) to provide an area inside of which housing is in principle acceptable to meet the need for housing to 2030; and (ii) to provide an area outside of which housing is strictly controlled because it is not needed to meet the housing requirement and to protect the countryside from development.

28. However, the Plan's spatial strategy has failed: (i) to maintain even a 4YHLS; and (ii) there is a shortfall in completions in Malvern Hills, despite housing being consented on greenfield sites outside settlement boundaries.  

29. It is accepted that the site falls outside of the settlement boundary of Martley. There is, therefore, a simple spatial conflict with Policy SWDP 2C and Policy MKD 6. However, it is common ground that: (i) the site lies in a location which is accessible to services and facilities by sustainable modes of transport;
 and (ii) Martley is a sustainable settlement for more housing development.
 Indeed, no other conclusion can be reached in the light of the recent consents on adjacent sites (Jessups and Lionscourt) and the evidence base to the emerging Local Plan. Accordingly, the proposal lies in a sustainable location and complies with Plan's spatial distribution of housing, which recognises that Martley is the most sustainable Category 1 Village in MHDC.  
30. Reduced weight must be attached to such conflict with Policies SWDP 2C and MKD 6 in the tilted balance because the settlement boundary is out of date. Firstly, the settlement boundaries place a restriction on housing development which has resulted in the absence of a minimum 4 year supply (see NPPF (11)(d)(ii) and Fn 8). That is not a contentious conclusion. It has been reached by a number of Inspectors in Malvern Hills and Wychavon (see e.g. CD 5.17 at DL 85). Secondly, the settlement boundary in Martley is out of date as a matter of fact around the location of the appeal site, given the recent consents at Jessups and Lioncourt. 

31. It follows that the site lies in an accessible and sustainable location to meet the significant unment need for more market and affordable housing.
32. Further, in interpreting and applying the general principles of the development plan, the Appellant submits inter alia:

· The most important policies (SWDP 2, SWDP 3 and MKD 6) are out of date and limited weight should attach to them;

· Policies restricting housing development, as well as environmental and amenity policies, must therefore be applied flexibly (per Richborough Estates); 
· The policies apply to greenfield development adjacent to Martley. They must, therefore, be interpreted and applied in a manner which permits such greenfield housing sites to be consented. The inevitable impacts of housing on greenfield sites and their immediate context cannot rationally justify refusal (or else all the necessary greenfield housing would be frustrated). 
33. With regards to landscape policy, Policy SWDP 25 requires housing development inter alia (i) to integrate with the character of the landscape setting (if any); and (ii) to conserve the primary characteristics defined in character assessments and important features of the Land Cover Parcel. Accordingly, the LVIA should include proposals to protect and conserve key landscape features. This cannot rationally be interpreted as being a nil harm policy. If it were, then it would act to prevent the development of any greenfield site, regardless of its sustainability. Instead, it must be permissive of development which causes landscape harm, provided key landscape features are conserved and any harm is outweighed by the benefits of the scheme (consistent with the NPPF).

34. Policies SWDP 6 and 24 (Historic Environment) must be interpreted and applied together, in a manner which is consistent with NPPF (see SWDP 24(A)). The requirement in SWDP 6 to conserve the historic environment must be read in conjunction with the the balancing exercise at NPPF (208), which permits development which causes less than substantial harm to heritage assets, provided those harms are outweighed by the public benefits of the scheme. 
35. It follows that the tilted balance in SWDP 1 and NPPF (11)(d) is engaged. Planning permission should be granted unless any adverse impacts would significantly and demonstrably outweigh the benefits (supra) to which very significant weight must attach (individually and cumulatively). This is an intentionally high evidential/policy threshold.

36. It is in that context that the heritage and LVI must be considered.

IMPACT TO HERITAGE ASSETS
37. This is a modest proposal which, on any fair analysis will result in a limited impact to the significance of Longstone Cottage (as a result of development in its setting). At the time of determination, it was agreed in the Officer Report (CD 2.1) that there would be less than substantial harm at the lower end of the scale. Given this agreement, the consideration of the heritage impacts becomes a matter for the planning witnesses and the evidence of the heritage experts should not overly trouble the Inquiry.

38. The approach to heritage impact assessment should be agreed:

· Section 66 P(LB&CA) Act 1990 requires the Inspector to have special regard to the desirability of preserving the LB or its setting or any features of special architectural or historic interest which it possesses;

· The test in s.66 is to “preserve”. This means “to do no harm”. It does not mean “not to change”;

· This is “no harm” to the significance of the Listed Buildings (as assessed);
· It is agreed there is less than substantial harm to Longstone Cottage through harm to its wider setting (alone). NPPF 208 is therefore engaged; 

· NPPF 208 requires the heritage harm (alone) to be weighed against the public benefits;

· If there is harm, the Inspector should attach “considerable importance and weight” or “great weight” to the principle of the asset’s conservation (per Barnwell Manor and the NPPF 205);

· However, the fact that the harm may be limited or negligible will plainly go to the weight to be given to it in the planning balance (R (James Hall and Co.) v City of Bradford MDC [2019] EWHC 2899). 
39. There is no direct harm to the LB. There is no direct harm to any curtilage structures, the curtilage of the Cottage or the immediate setting of the LB. Rather, it is agreed that there is LTSH as a result of housing development in part of the wider setting.
40. Attaching great weight to the assets’ conservation, it is considered that the impact to the significance of Longstone Cottage is clearly outweighed by the public benefits of:
· Delivering housing to meet the 4YHLS;
· Delivering housing to meet the Plan requirement;
· Delivering 22 affordable homes to meet the identified needs of real people in real need now;
· Delivering highly sustainable housing;
· Delivering significant socio-economic benefits to which moderate weight should attach (NPPF 81); and
· Delivering a BNG.
41. There is compliance with Policies SWDP 6 and 24 and NPPF 208. As the test in NPPF 208 is passed, the tilted balance is engaged when considering the overall planning balance for the proposal.
IMPACT TO THE CHARACTER AND APPEARANCE OF THE AREA
42. It is agreed that the site is not the subject of any international, national or local landscape designation. The site is not and does not form part of a valued landscape having regard to NPPF paragraph 180a (SoCG CD 4.4 at 3.8).
43. The site is bound by built/consented development on 3 sides:

· To the north - there are allotments, existing housing and 52 dwellings granted OPP (March 2023) and RMA (June 2024) ("the Jessups development");

· To the east - there is the existing settlement of Martley beyond the cricket ground and Lioncourt site, which is under construction for 83 dwellings;

· To the south - there is the burial ground (an urban suburban use) beyond which lies the substantial Industrial Estate. 

44. The development does not extend any further west than (a) the Jessups development; (b) existing housing to the north; and (c) the extent of the Industrial Estate.  It follows that the settlement boundary of Martley is considerably out of date, immediately surrounding the Appeal site. The site is an obvious infill/expansion site to meet the need for more market and affordable housing in a sustainable settlement.

45. The site is crossed by a footpath. This will be retained (but re-directed) by the appeal proposal. Additional new paths will be created around the north and west of the proposed housing. It is accepted that there will be harm to the visual experience of the users of the existing footpath as the route across the site will change from a green field to a housing development. However, beyond the site itself, the visual envelope is contained and any impact will be geographically limited (as will be readily apparent from the photomontages and a site visit). The view to Berrow Hill can be maintained along the green corridor (see CD I.42l). A high quality interface can be created with the open countryside to the west. 40% of the site will be GI (in compliance with SWDP 5).
46. It is accepted the site will change from an agricultural field to a housing development. Such changes are the inevitable consequence of this LPA's urgent need for greenfield housing sites. The inevitable impacts of such greenfield housing development cannot rationally result in the refusal of schemes, or else the need for housing will never be met. Further, this is not the approach of local or national policy. It has not been the approach of numerous Inspectors who have granted consent for greenfield sites outside settlement boundaries in the area. The level of landscape and visual harm is acceptable. There is, therefore, compliance with the landscape policy (SWDP 24 and NPPF (180)).
CONCLUSION
47. It follows that the proposal complies with the development plan and should be granted consent without delay (NPPF 11). Material considerations further support the grant of consent. Claimed harms of the proposal do not remotely outweigh (significantly and demonstrably) the benefits of the scheme, to which very significant weight must attach. 
48. It is, therefore, the Appellant’s case that planning permission should be granted subject to conditions and a s.106 obligation.

GILES CANNOCK KC
Kings Chambers

26th November 2024
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